
Amendment to Condo Act Complicates Amending Bylaws 
 

Public Act 96-55 was recently signed into law by the Governor.  It amends section 
18(b)(1) of Condominium Property Act.  The amendment is effective January 1, 2010. 
 
Section 18(b)(1) governs quorum requirements when unit owners are meeting.  PA 96-55 
adds the following language at the end of the subsection: 
 
“provided that in voting on amendments to the association’s bylaws, a unit owner who is 
in arrears on the unit owner’s regular or separate assessments for 60 days or more, shall 
not be counted for purpose of determining if a quorum is present, but that unit owner 
retains the right to vote on amendments to the association’s bylaws.”  
 
This amendment does condominium associations no favors.  In fact, in my opinion, it is 
another in a line of poorly thought-out and poorly drafted provision being enacted into 
law.  
 
First, by its terms it only applies to situations in which the association’s bylaws are up for 
amendment.  It could have said “condominium instruments”, which is a defined term 
including the declaration and the bylaws and the plat. (Condo Act, Section 2(l)).  Or it 
could have been stated to apply to the declaration and the bylaw.  But oddly, it only 
applies to amendments to the bylaws.   
 
Second, it requires a calculation, in advance of a unit owner vote, of each unit in arrears 
to see if that unit is more or less than 60 days (2 months?) in arrears in just assessments.  
Late charges, attorneys’ fees and other non-assessments items must be accounted for to 
make sure that the 60 day requirement is met.  This should make it even more necessary 
for associations to have accounting rules to explain how part payments are to be applied 
to an arrearage.  That is, if a part payment of an arrearage is made, the association will 
need rules to determine exactly which items have been paid by the part payment and 
which remain unpaid.  A discussion of the effect of such a rule with the association’s 
accountant and/or attorney will become necessary in close cases. 
 
Third, the words” shall not be counted for purposes of determining if a quorum if 
present” need interpretation.  Say a unit 60 days in arrears has a 4% interest in the 
association.  Say the quorum requirement is 20% ordinarily.   Does this amendment mean 
that the association effectively only has 96% of its units for quorum and only 96% of 
20% (or 19.2%) of the association’s percentage interests need to be present in person or 
by proxy to meet quorum?  Or does it simply mean that the association effectively only 
has 96% of its interests available from which to find the 20% quorum requirement.  I 
think it means the latter, but I am not certain. 
 
And if it is intended to somehow punish the owners of units in arrears, it is not clear to 
me how cutting the unit out of quorum, but letting unit vote, is much of a penalty. 
 
 



I suppose in an association with fewer than 20 units, where every unit has a sizable 
percentage interest, and quorum is allowed be greater than 20%, the refusal to count a 
unit towards quorum could mean that quorum is not reached.  But that, in my opinion, is 
as likely to harm the association as the unit owner.  That is, if quorum isn’t reached, then 
the amendment cannot pass, even if the votes are otherwise present.  I have seen small 
associations with 2/3rds, or even ¾, quorum requirements, and amendment votes of an 
equal or smaller percentage.  On those cases, this new statutory amendment may well 
make those associations unable to pass an amendment if even one of the units is 
sufficiently in arrears.  If the quorum requirement is 2/3rds and just over 2/3 of the 
percentage interests are present,  but one of the units is disqualified from quorum under 
this provision, you may have the odd result that there is no quorum (so that amendment 
cannot be voted on and thus fails), but if a quorum was present and the unit, otherwise 
disqualified, voted, the amendment would pass easily.   
 
I would suggest that the legislature repeal this amendment, and start again. 
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Public Act 96-649 May Change the Way Associations Give Notice to Owners (B) 
 

Public Act 96-649, effective 1/1/2010, amends the IL Not-for-Profit Corporation Act.  
Since most condominium associations are NFP corporations (or at least have the powers 
of NFP corporations) and most “townhome” associations are also NFP corporations, PA 
96-649 will have wide application. 
 
Most the changes relate to allowing electronic communications to be used to take 
corporate actions. 
 
The Act makes a number of changes to the NFP Act.  Among them are: 
 
1. Section 101.80(g) is amended to add to the definition of “delivery” under the NFP 
Act, the transmittal by electronic means “to the e-mail address, facsimile number or other 
contact information appearing on the records of the corporation…”  Provided however 
that the articles of incorporation or the bylaws of the corporation authorize or approve 
such delivery form.  
 
2. Section 101.80(p) goes on to define actions required to be written, or “written 
consent’ as including “any communication transmitted or received by electronic means”.  
But the articles of incorporation or bylaws could prohibit such electronic communications 
being used as consents. 
 
3. Section 107.10 sets up a procedure by which electronic communications can be 
used to allow membership votes, as informal action in lieu of an owners’ meeting.  
Essentially, a ballot would be emailed to the owners at least 5 days before the voting is to 
close (20 days for certain specified types of votes).  If the vote approves the action, a 
notice of the approval must be delivered to all owners at least 5 days before it would 
become effective.  Delivery here would include the email delivery of Section 101.80(g). 
 
4. Section 107.50 is amended to allow election of directors or officers by electronic 
means under 107.10. 
 
5. Section 108.45, which allows informal action by directors, is amended to allow 
that any consent of directors to the informal action must provide a written record.  This 
relates back to 101.80 (p) and allows the evidence of consent to be by email or other 
electronic communication.  
 
 
Commentary:   
 
A. The Act’s liberalizing of the concept of “delivery” is not automatic.  It requires 
that either the articles of incorporation or the bylaws be amended to include the authority 
or approval to use electronic means.  Either way, a vote of the owners will be needed.  
But amending the articles of incorporation may only require a majority of the owners (by 
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percentage interest in condos) which is likely a lower standard than the 2/3rds usually 
needed to amend bylaws. 
 
B. The use of electronic voting will have, in my opinion, an adverse effect on 
owners’ meeting generally.  One purpose of actually having meetings is to allow the 
owners to vent opinions on the matter before the meeting.   As someone who has 
struggled with very long threads of emails between owners arguing about an issue, I 
believe that it is better to have those types of arguments in front of other people.  For one 
thing, it is easier to vent when you are in your pjs sitting in front of a computer than it 
may be when you actually have to look at your opponent on an issue, so the level of 
argument may well decline.  For another thing, it is harder to discuss and possibly amend 
a motion or resolution up for a vote, when every change would, under the new 
amendments, require a new notice and at least 5 days to review the change.  
 
C. To the extent that the new amendments allow voting for directors by email, there 
is possible conflict with the Condo Act, which has its own set of provisions on voting for 
directors other than at a meeting (See Condo Act, Section 18(b)(9).  Ordinarily, if one act 
is general and one act is specific, the specific act controls.  In this case that would mean 
that the more specific Condo Act would control over the NFP Act.  But the exact inter-
relationship between the amended NFP Act and the Condo Act on director voting will 
have to be worked out. 
 
D. Application of the new amendments to directors’ meetings would appear to be 
minimal.  Directors’ meetings are almost always required to be “open” and require posted 
notice in addition to any other notice.  Allowing informal action by email still will have 
almost no place in directors’ meetings because of the “open” requirement.  But the use of 
email to deliver notice to those persons to whom notice of a directors meeting is required 
may well be of help.  
 
E. Associations should consider developing rules to gather the needed email and 
other electronic communication information from owners.  Owners will also want 
reassurance that their email addresses will be used carefully and not given out to 
everyone in the association.  Careful thought will have to be given to fashioning rules and 
procedures to handle such privacy issues. 
 
It will take a while to determine if the new Act actually helps associations more 
efficiently give notice and take various actions, or whether the inconsistencies with the 
Condo Act simply make matters more confusing. 
 
The full text of PA 96-649 is attached. 
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