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Ethical Practices in the Email Age: Rule of
Professional Conduct 4.2 and ‘Reply All’
Emails
BY DAVID W. INLANDER & RONALD D. MENNA, JR.
As more and more legal communications
are via email rather than carefully proofread letters sent via the U.S. mail, new
ethical minefields are being discovered. For
example, the New Jersey Supreme Court’s
Advisory Committee on Professional Ethics
recently opined on the intersection of
ABA Model Rule of Professional Conduct
4.21 and the use of “Reply All” function
in emails when your client and opposing
counsel are both recipients2, coming to a
different conclusion than the ISBA had in
2019.3 This article will discuss the use of
the “reply all” in emails and suggest best
practices to use in light of competing ethical
advisory opinions.
ABA Model Rule of Professional
Conduct 4.2 states that: “In representing
a client, a lawyer shall not communicate
about the subject of the representation
with a person the lawyer knows to be
represented by another lawyer in the matter,
unless the lawyer has the consent of the
other lawyer or is authorized to do so by
law or a court order.”4 In ISBA Professional
Conduct Advisory Opinion 19-05, it held
that including a client in an email does not
constitute consent to allow communication
by opposing counsel and that under a
contrary holding “the purposes of Rule 4.2
could be thwarted.”5 In the case of receipt of
an email where opposing counsel’s client is

copied, the receiving attorney “must make
a good faith determination” as to whether
consent has been granted.6 “The easiest and
most direct way to determine whether the
receiving lawyer can ethically ‘reply all’ is
to ask the sending lawyer.”7 ISBA Op. 19-50
concludes that: “the better practice is for the
lawyer to avoid sending a cc to that client.
At the same time, and for the reasons stated
above, a recipient attorney violates Rule 4.2
if he or she, having received an e-mail with
such a cc and knowing the person cc’d to
be a represented party, includes that party
in an e-mailed reply in the absence of some
form of consent from the sending lawyer.”8
New Jersey’s EO 739 rejects this
reasoning and holds that a lawyer who
includes his/her client in an email chain
impliedly consents to his/her client
receiving any replies directly from opposing
counsel, stating:
“While under RPC 4.2 it would be
improper for another lawyer to initiate
communication directly with a client
without consent, by email or otherwise,
nevertheless when the client’s own lawyer
affirmatively includes the client in an email
thread by inserting the client’s email address
in the ‘to’ or ‘cc’ field, we think the natural
assumption by others is that the lawyer
intends and consents to the client receiving
subsequent communications in that thread.

If the lawyer merely wants the client to see
a copy of the correspondence but does not
want the client to receive subsequent emails
from other lawyers, then use of the ‘bcc’
field would accomplish that goal.”9
The New Jersey Advisory Committee
analogized this to a conference call in which
the attorney, his/her client and opposing
counsel are all participating. In such a case,
the attorney has “impliedly consented to
opposing counsel speaking on the call and
thereby communicating both with the
opposing lawyer and that lawyer’s client.”10
Suggested Best Practices: While NJ EO
739 is, currently, the minority view11, the
ethical opinions raised show that including
your client on an email with opposing
counsel is fraught with peril. We agree
with ISBA Op 19-50 that the best practice
is still to not include your client in emails
with opposing counsel (even using the
“bcc” field) and, instead, send you client a
separate email.12 That way, the inadvertent
use of “reply all” will not disclose any
confidences or unintentionally place
opposing counsel in a potential trick bag.n
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